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BeforeSTEELE, Chief JusticelHOLLAND andRIDGELY, Justices.
ORDER

This 29th day of July, 2010, it appears to therCthat:

1) Delta Eta Corporation (“Delta Eta”), a housiogrporation
affiliated with the Pi Kappa Alpha fraternity chaptat the University of
Delaware (the “University”), entered into a longrelease (“Chapter House
Lease”) with the University for a portion of the iMersity’s property on
which a house for the fraternity chapter (“Chapkésuse”) was to be
constructed. On August 5, 2005, the Universityifreat Delta Eta that it
was exercising its option to terminate the origilease, effective June 30,

2006.



2) Pursuant to the reimbursement schedule arramgeahnection
with the termination of the lease (“Reimbursemenhétiule”), Delta Eta
retained A.R. Hughes & Company (“Hughes”) to apgpgaDelta Eta’s
remaining leasehold interest. The University aegced to the selection of
Hughes, as the appraiser was subject to the Unm/erapproval. Hughes
completed the original appraisal on June 7, 2006¢lading that Delta Eta’s
remaining leasehold interest had a value of $8@0D,0@After subtracting
from the appraisal the total amount owed to thevelsity under the terms
of the parties’ existing agreements, Delta Etafieokithe University on
August 31, 2006 that the University owed $768,508ursuant to the
Reimbursement Schedule, the University was requoddnder this amount
by November 29, 2006.

3) Delta Eta, in addition to demanding the $768,30at was
owed under the Reimbursement Schedule also demaragedent for other
sums to which Delta Eta claimed it was entitledhe TUniversity denied
responsibility for Delta Eta’s additional claimsdarefused to pay Delta Eta
the $768,500 unless and until Delta Eta agreedxéaide a release of all
claims. Delta Eta maintained that it was not regfliito sign a release in

order to receive the $768,500. Although the partiexchanged



correspondence about a limited form of releasenieffort to compromise,
that issue was never resolved.

4)  On April 24, 2007, Delta Eta filed a five-counbmplaint.
Count | of the complaint sought damages for nompay of amounts due
under the contracts between the parties. The UBityes original answer
admitted it was obligated to pay Delta Eta $768,500t conditioned
payment in exchange for a full release of all cilmy Delta Eta. On July 5,
2007, Delta Eta moved for summary judgment as ton®ol, Ill, IV and V
of the Complaint.

5)  The University filed a motion to amend its answeThe
University argued that subsequent to filing its goral answer, the
University learned that the Chapter House was tatesith mold that
rendered the building virtually worthless. The &ugr Court granted the
motion. The amended answer asserted that the kditiwvgvas not obligated
to pay the $768,500 and was entitled to have tlggnat appraisal modified.
On December 27, 2007, the Superior Court grantedUtiversity’s motion
to amend, denied Delta Eta’s motion for summarygjaednt as to Courts IlI,
IV, and V, and reserved decision as to Count Irdeoto permit Delta Eta to
file an amended motion for summary judgment. Ory 22008, Delta Eta

filed its amended motion for summary judgment.



6) By Opinion and Order dated October 31, 2008, Superior
Court granted Delta Eta’'s amended motion for surgmatgment, finding
that the University was not entitled to a modificat of the original
appraisal and that there was no genuine issue t@rialafact remaining as to
Count I. The Superior Court held that the Uniwgrsawed Delta Eta
$768,500, the original appraised value of the Giradbuse. On March 17,
2009, the parties stipulated to the dismissal afr@® 1, III, IV and V, all of
the remaining Counts in the complaint.

7) On September 11, 2009, the Superior Court tssaudetter
opinion on pre-judgment interest. Delta Eta thesved for clarification as
to the date upon which interest began to accrue D&€ember 30, 2009, the
Superior Court issued an order that stated “intese® run from ninety days
following October 31, 2008, the date on which tBegerior] Court entered
an order finding for Plaintiff.”

8) Delta Eta appeals the Superior Court's decisan pre-
judgment interest. The University cross-appeasfthe Superior Court’s
summary judgment decision in favor of Delta Eta d@min the Superior
Court’s decision on pre-judgment interest.

9) We have concluded that the Superior Court'sisit@t that

granted Delta Eta’s motion for summary judgmentaa€ount | should be

4



affirmed on the basis of and for the reasons staters opinion dated
October 31, 2008.

10) Delta Eta argues that pre-judgment intereginseto accrue on
the date the University should have made paymethef$768,500, as full
reimbursement for the early termination of the Gbaplouse Lease. The
Reimbursement Schedule called for payment withimetyi days of the
appraised amount being communicated to the Uniyersihe ninety-day
period ended on November 29, 2006, and it is frbat date Delta Eta
contends that pre-judgment interest runs. The éfsity claims that
payment was not due on November 29, 2006, becabhsel ia right to insist
upon a release of claims.

11) Although the University wanted to resolve alhtters with
Delta Eta when it made the early termination paymtre lease did not
require Delta Eta to sign either a specific or agyal release. The contract
provides that the University will pay the reimbursmt “for the early
transfer of title to and possession of the Chadtaise . . . .” The contract
also provides “such Reimbursement shall be paibimitinety (90) days of
the date when the amount thereof has been estathlesid communicated to

the University.” The “established Reimbursementiswdefined as “an



amount calculated as follows: [setting forth ajpgakprocedure].” The
amount was calculated to be $768,500.

12) In a Delaware action based on breach of contadebt, pre-
judgment interest is awarded as a matter of righithe general rule is that
interest starts on the date when payment shoulde Haeen made’”
Applying the foregoing principles to this case, Wweld that since the
reimbursement amount was established on Augusf@16, pre-judgment
interest should have been awarded from Novembel@96 (ninety days
after August 31, 2006).

NOW, THEREFORE, IT IS HEREBY ORDERED that the judgnts
of the Superior Court are affirmed in part and reed in part. This matter
Is remanded for further proceedings in accordantetvs order.

BY THE COURT:

/s/ Randy J. Holland
Justice
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